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Abortion:
Legality 
and 
Morality



Agenda

❖ 1. The legality of abortion (in United States)

❖ 1.1. Before Roe v. Wade

❖ 1.2. Roe v. Wade

❖ 1.3. Constitutional Interpretation and the Correctness of Roe v. Wade

❖ 1.4. After Roe v. Wade

❖ 2. The morality of abortion

❖ 2.1. The language of rights

❖ 2.2. The basic right-to-life argument

❖ 2.3. Thomson’s defense of abortion



1.1.           Abortion in the Law: before Roe v. 
Wade

❖ 1700s: 

❖ Abortion permitted prior to “quickening”; state 
felony for abortion provider after quickening.

❖ Partly grounded in considerations of “ensoulment”.

❖ Pre-quickening restrictions usually about safety 
concerns.



1.1.           Abortion in the Law: before Roe v. 
Wade

❖ 1800s:

❖ Medical discovery: quickening an insignificant part of 
gestation process. 

❖ Abortion (in most circumstances) becomes a felony 
up to point of conception in every U.S. state.

❖ But also significant increase in quantity (and social 
diversity) of abortions.



1.1.           Abortion in the Law: before Roe v. 
Wade

❖ 1900-1960: 

❖ Medical professionals take over abortion provider roles, leading to significant increases in 
safety for women undergoing an abortion.

❖ Feminist movement turns pro-abortion.

❖ Further increase in rate of abortions (800,000/yr in 1930).

❖ 1960-1972:

❖ 1962: Sherri Finkbine

❖ Chicago “Jane”

❖ 1965: Griswold v. Connecticut

❖ 1967-1972: twenty states loosen abortion restrictions

❖ Political mobilization: e.g., National Right to Life Committee and National Abortion Rights 
Action League



1.2.           Roe v. Wade

❖ 1965: Griswold v. Connecticut.

❖ Connecticut law making it illegal to use contraceptives. 

❖ Estelle Griswold, Executive Director of Planned Parenthood League 
of Connecticut, opens PP branch in New Haven. Fined $100. 
Appeals to Supreme Court.

❖ Supreme Court (7-2) rules the CT law unconstitutional. It violates a 
fundamental “right to privacy” that is implicit in the Constitution.

❖ Dissenting opinion: the CT law an “uncommonly silly law,” but 
constitutional, since a general right to bodily privacy nowhere to be 
found in the Constitution.



1.2.           Roe v. Wade

❖ June 1969: 21 yr old Norma McCorvey pregnant with third child. Seeks abortion, but abortion illegal in Texas.

❖ 1970: Norma files suit in Texas court under alias ‘Jane Roe’. Appealed to US Supreme Court

❖ June 22, 1973: Supreme Court (7-2) rules that the Texas law is unconstitutional.

❖ Majority opinion:

❖ 1. The 9th and 14th amendments protects a general right to privacy.

❖ 2. The right to privacy includes the right to have an abortion.

❖ 3. Therefore, the Constitution protects a woman’s right to have an abortion.

❖ But not an absolute right. Constitutional right through 1st trimester. Constitutional right in 2nd trimester 
unless woman’s health at risk. No constitutional right in 3rd trimester.

❖ Dissenting opinion:

❖ (i) There’s no general right to privacy in the Constitution. And, in any case, it’s unclear why the Court is 
seeing implicit fundamental rights of adults in the Constitution, but not fundamental rights of fetuses. 

❖ (ii) “The drafters did not intend to have the Fourteenth Amendment withdraw from the States the power to 
legislate with respect to this matter.” 



1.3.           Constitutional 
Interpretation

❖ How does the law change? By lawmakers performing 
certain speech acts: writing a statute, making a 
declaration, etc.

❖ But how do the speech acts of lawmakers change the 
law?



1.3.           Constitutional 
Interpretation

❖ For example…

❖ Second Amendment: “A well regulated militia, being necessary 
for the security of a free State, the right of the people to keep and 
bear Arms shall not be infringed.”

❖ We can see what words are contained in the second amendment. 
But what is made legal and illegal by the writing of those words? 
What is their legal effect?

❖ Is it the literal meaning of those words that determines their legal 
effect? Is it the intentions the authors had in mind when they 
wrote those words? Is it something else?



1.3.           Constitutional 
Interpretation

❖ Literalism: the legal effect of a constitutional statement is 
determined by the literal meaning of that statement at the 
time the statement was made.

❖ Example: in 1785 Congress, mistakenly thinking whales are 
fish, says: “Killing fish in Chesapeake Bay is prohibited. 
Killing aquatic creatures that are not fish is not prohibited.” 

❖ Does this law make it legal or illegal to kill whales, 
according to Literalism?



1.3.           Constitutional 
Interpretation

❖ Intentionalism: the legal effect of a constitutional 
statement is the legal effect intended by the lawmaker.

❖ In 1785 Congress says: “Killing fish in Chesapeake Bay 
is prohibited. Killing aquatic creatures that are not fish 
is not prohibited.”

❖ Does this law make it legal or illegal to kill whales, 
according to Intentionalism?



1.3.           Constitutional 
Interpretation

❖ Moralism: the legal effect of a constitutional statement is determined 
by the moral principles that paint that principle in the best possible 
light.

❖ Compare: a novel, a painting.

❖ Eight amendment: “Excessive bail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punishments inflicted.”

❖ Does this law make it legal or illegal to hang someone for stealing a 
car, according to Literalism? According to Intentionalism? According 
to Moralism?



❖ Fourteenth Amendment: “No State shall make or enforce any 
law which shall abridge the privileges or immunities of citizens 
of the United States; nor shall any State deprive any person of 
life, liberty, or property, without due process of law; nor deny to 
any person within its jurisdiction the equal protection of the 
laws.”

❖ Do the legal effects of the fourteenth amendment include the 
right to an abortion (as claimed by the majority in Roe)? 

❖ What might the Literalist say? The Intentionalist? The 
Moralist?

1.3.           Constitutional 
Interpretation



1.4.           Abortion in the Law: after Roe v. 
Wade

❖ 1992: Planned Parenthood v. Casey

❖ 2002: “Born Alive” Act

❖ 2003-2007: Partial-birth Abortion Ban Act

❖ Changes in “viability” date.



1.4.           Abortion in the Law: after Roe v. 
Wade

❖ Domains of state variability:

❖ Time period in which abortion permissible.

❖ Parental involvement. 37 states require parental 
consent or notification. 

❖ Mandatory events: waiting periods, ultrasounds, 
heartbeat listens, counseling.

❖ Abortion provider qualifications.



1.4.           Abortion in the Law: after Roe v. 
Wade



1.4.           Abortion in the Law: after Roe v. 
Wade

❖ Public Opinion, by gender

❖ Public Opinion, historical trends



1.4.           Abortion in the Law: after Roe v. 
Wade

❖ 2019:

❖ New York passes Reproductive Health Ac, 
legalizing abortion in third-trimester.

❖ Alabama, Mississippi, Kentucky, Ohio, Georgia, 
Louisiana pass “Heartbeat Bills”: abortion illegal 
after six weeks.



2.1.           The language of Rights

❖ A has a claim that B not take her car = B has a duty
to A (B “owes it” to A) not to take her car.

❖ A is at liberty to drive her car = no one has a claim
that A not drive her car

❖ Ordinary talk of ‘rights’ is ambiguous between 
claims and liberties.



2.2.           The Right-to-Life 
Argument

❖ Some definitions:

❖ Extreme anti-abortionism. Abortion is morally impermissible, even in cases where the 
woman's life is at stake, there are serious fetal defects, or where the pregnancy is the 
product of non-consensual sex.

❖ Moderate anti-abortionism. Abortion is morally impermissible in cases where the 
woman's life is not at stake, there are no serious fetal defects, and where the pregnancy 
is the product of consensual sex.  

❖ Extreme pro-abortionism. Abortion is morally permissible up until the time of birth.

❖ Moderate pro-abortionism. Abortion is morally permissible up until the time of 
viability.

❖ “Ordinary” pregnancy. Pregnancies that are the result of non-incestual, consensual sex, 
where the woman’s life is not threatened by the pregnancy and where the fetal does not 
suffer from any significant defects.



2.2.           The Right-to-Life 
Argument

❖ 1. Every human/person has a claim right to life.

❖ 2. A fetus is a human/person.

❖ 3. Therefore, a fetus has a claim right to life. [1 & 2]

❖ 4. It is impermissible to violate someone’s claim rights unless there are more
weighty rights at stake.

❖ 5. There are no more weighty rights at stake in cases of abortions in ordinary 
pregnancies (for example, a woman's permission right to decide what happens 
in and to her body is outweighed by a fetus's claim right to life).

❖ 6. It is a violation of a human/person’s right to life to kill it.

❖ 7. Therefore, it is impermissible to kill a fetus in cases of ordinary pregnancy. 
[3,4,5 & 6]



2.2.           The Right-to-Life 
Argument

❖ The “old school” abortion debate centered around the first two 
premises:

❖ 1. Every human/person has a claim right to life.

❖ 2. A fetus is a human/person.

❖ Pro-abortion objection: 

❖ If we read the argument in terms of ‘persons’, then (1) is 
plausible but (2) is implausible.

❖ If we read the argument in terms of ‘human’, then (2) is 
plausible but (1) is unsupported.



2.3.           Thomson’s Defense of 
Abortion

❖ Thomson proposes a very different sort of objection.

❖ Even if (1) and (2) are true, she says, the argument 
still fails.



❖ Thomson: premise (6) is false. “It is a violation of a 
human/person’s right to life to kill it.”

❖ The case of the Violinist.

2.3.           Thomson’s Defense of 
Abortion



❖ Failed Rescue. Max finds himself stranded at sea one day with a 
nutritional epipen that will allow him to survive for nine months, at the 
end of which (he knows) he will be saved. That same day, Max happens 
upon an unconscious stranger on another raft who, Max somehow learns, 
will die imminently unless Max brings the stranger aboard and feeds the 
stranger with Max’s epipen every day for the nine months. Appreciating 
the gravity of the situation, Max brings the unconscious stranger aboard 
and learns that, if he successfully cares for the stranger in the meantime, 
the stranger will regain consciousness about twenty weeks into this 
rescue mission. But Max has a hard time rationing the scarce food and 
space on his tiny raft, and after suffering bouts of related nausea, 
cramping, and vomiting, Max pushes the unconscious stranger 
overboard ten weeks into the rescue.

2.3.           Thomson’s Defense of 
Abortion



❖ Thomson: 

❖ 1. It is intuitively permissible to unplug the Violinist.

❖ 2. The violinist, like all humans, has a right to life. 

❖ 3. Thus, the right to life does not include a right to be provided 
with whatever is necessary to live a minimally decent life. 
Likewise, the right to life does not include the right to the use of 
another’s body. In sum: a right to life does not entail that others 
have a duty of rescue, no matter what the cost.

❖ A right to life only gives one the right not to be killed unjustly.

❖ The case of the Falling Man.

2.3.           Thomson’s Defense of 
Abortion



❖ Objection #1: it’s not okay to unplug the Violinist

❖ Counter: but then we need to seriously revise our 
ordinary moral beliefs about the extent of our 
duties of rescue.

2.3.           Thomson’s Defense of 
Abortion



❖ Objection #2: the Violinist case is not a good 
analogy because it involves no consent.

❖ In cases of ordinary pregnancy, you consent to the 
sex that carries with it a risk of pregnancy. 

❖ “No doubt she did not invite [the fetus] in. But 
doesn't her partial responsibility for its being there 
itself give it a right to the use of her body?”

❖ Counter: The Burglar. The Seed People.

2.3.           Thomson’s Defense of 
Abortion



❖ Objection #3: the Violinist case is a bad analogy because the Violinist is not your 
offspring.

❖ Counter: “We do not have any such "special responsibility" for a person unless we 
have assumed it, explicitly or implicitly. If a set of parents do not try to prevent 
pregnancy, do not obtain an abortion, and then at the time of birth of the child do 
not put it out for adoption, but rather take it home with them, then they have 
assumed responsibility for it, they have given it rights, and they cannot now 
withdraw support from it at the cost of its life because they now find it difficult to 
go on providing for it. But if they have taken all reasonable precautions against 
having a child, they do not simply by virtue of their biological relationship to the 
child who comes into existence have a special responsibility for it.” 

❖ Counter-counter: The case of Grandma. And other non-assumed special 
responsibility.

2.3.           Thomson’s Defense of 
Abortion



❖ Worth noting: the following two questions are distinct.

❖ (1) Is it morally permissible to have (or perform) an abortion?

❖ (2) Should the law allow abortions to be had/performed?

❖ The second question introduces a potential new factor: rights 
against coercion.

❖ A possible position: it is wrong for an individual to perform 
an abortion, but it is also wrong for the government to use 
coercive force to prevent doctors from performing abortions.

2.3.           Thomson’s Defense of 
Abortion



PHIL 178

Contract Law



Agenda

❖ 1. What is a contract?

❖ 2. Birth of a contract (offer and acceptance)

❖ 3. Death of a contract (breaches, excuses, etc.)



1   What is a Contract?

❖ A contract is a legally enforceable promise.



1   What is a Contract?

❖ But not all promises are legally enforceable. The law 
only enforces “mutually conditional promises”.

❖ a) I promise to give you my hat conditional on your 
giving me $20, and you promise to give me $20 
conditional on my giving you my hat. 

❖ b) I promise to give you my hat. 



2   Birth: Offers

❖ I make you an offer =df. I manifest a willingness to enter 
into a bargain in such a way that it would be reasonable
for you to believe that if you accept the bargain, then we 
will be under contract.



2   Birth: Offers

❖ “manifest a willingness”

❖ “bargain”

❖ Homeless Coat v. The Raffle

❖ Elvin Associates v. Franklin (1990)

❖ “reasonable to believe”

❖ Leonard v. Pepsi (2000), Kolodziej v. Mason (2010)

❖ Lucy v. Zehmer (1954), Carbolic Smoke Ball Case (1892), “first 
come, first served”



2   Birth: Offers

❖ Can you legally offer the impossible? Sometimes, yes.

❖ The “double offer” conundrum.



2   Birth: Acceptance

❖ You accept my offer =df. You manifest an assent to the 
terms I made in my offer in a manner that either (i) 
makes it reasonable for me to believe you are assenting 
to my offer, or (ii) was required by my offer.



2   Birth: Acceptance

❖ How well must you understand the terms to accept?

❖ Specht v. Netscape (2002), “Peerless” (1864)

❖ ProCD v. Zeidenberg (1996)



2   Birth: Acceptance

❖ What sorts of terms can one accept?

❖ a) unfair terms? 

❖ Waters v. Min Ltd (1992), Embola v. Tuppela (1923), Batsakis v. 
Demotsis (1949)

❖ “freedom of contract” v. “unconscionability"

❖ b) blackmail cases

❖ Letterman case (2009)

❖ c) surrogacy cases

❖ “Baby M” (1988)



3   Death: Excuse

❖ Mistake

❖ The Fake Stradivarius (1934), Simpkin v. Blank (2012), “buyer 
beware”

❖ “Acts of God”

❖ Kel-Kim (1987)

❖ Frustration of Purpose

❖ Impossibility

❖ Incapacity/Youth



3   Death: Breach

❖ I breach our contract =df. (i) I fail to do something I 
have contracted to do, or (ii) I demonstrate that I will 
not do what I have contracted to do, or (iii) I do 
something that makes it impossible for me to do what I 
have contracted to do.



3   Death: Breach & Remedy

❖ Not all breaches kill contracts.

❖ Most common remedy: “expectancy damages”

❖ “Hairy Hand” Case (1926)

❖ “Pledge This!” Case (2009)



DRED SCOTT & POST-CIVIL 
WAR AMENDMENTS



THE  
DRED SCOTT CASE





TIMELINE

[1824]
MO precedent 

established: “Once free, 
always free”

[1850]
MO lower 

court rules for 
Scott

[1852]
MO supreme court 
rules against Scott

[1854]
Federal district 

court rules against 
Scott

[1857]
SCOTUS rules 
against Scott



1850 MO LOWER 
COURT RULING

• “Once free, always free” precedent from Winny v. 
Whitesides (and numerous other MO court 
decisions).

• Court reasoning:
• (1) The prohibitions on slavery in IL are legally 

binding --- thus, while in IL, Scott a free person.
• (2) There is a legitimate precedent according to 

which “once free, always free”.
• (3) So, Scott is free even now, while residing in 

MO.

• Court overturns the “once free, always free” 
precedent.

• The fact that IL prohibits slavery does not 
extinguish Emerson’s ownership claim over 
Scott in MO (any more than the laws of 
France alter the laws of the United States).

• Dissenting opinion: to bring one’s slave into a 
free state is to waive one’s ownership claim 
over the slave.

1852 MO SUPREME 
COURT RULING



1854 FED DISTRICT COURT RULING

• Before suit, Scott sold to Emerson’s brother, John Sanford (a NY resident).
• “The judicial power shall extend … to controversies between citizens of different states” (Constitution, 

Article 3, Section 2).
• So Scott’s lawyers see an opportunity for a new suit: this one against Sanford rather than Emerson.

• District court hears the case, and rules that Scott is legally a slave, regardless of his citizenship status. 



1857 SCOTUS RULING

• Court rules against Scott. 

• Taney’s three big moves:

• (1) The federal courts have no jurisdiction to hear this case --- since Scott 
not a citizen of MO, as per MO’s own determination.

• (2) Moreover, Scott could not be a citizen of MO because no black 
person can be a citizen of any state, since ‘citizen’ in the Constitution does 
not apply to black persons.

• (3) But even if the courts had jurisdiction to hear this case, Scott was 
never free even during the time he was in free territories --- this because 
the fifth amendment prohibits Congress from stripping slave owners of 
their property in the territories.



1857 SCOTUS RULING

• Taney’s objective: to settle the debate over whether 
black persons could ever be citizens, and to curb the 
expansion of new free territories and states. 

• Believed that part (2) and (3) of his decision would 
do this.

• But given that part (1) settled the case, part (2) and 
(3) rendered mere dicta, and thus without legal force.



1857 SCOTUS RULING

• Comity Clause: “The Citizens of each State shall be entitled to 
all Privileges and Immunities of Citizens in the several States”.

• Taney: ‘citizen’ in Comity to be interpreted as ‘white citizen’.
• This is wildly implausible.

• (i) ‘Citizen’ was a well-understood legal term that did not 
have that restricted meaning; 

• (ii) two Southern states had attempted, and failed, to build 
in an explicit restriction to white citizens.



ANTI-SLAVERY 
PROVISIONS  

DURING THE CIVIL WAR



THE REPUBLICAN STRATEGY

• No Constitutional power to abolish slavery where established.
• But power to block its expansion in new territories and states.
• Eventually … a strong majority of free states would erode the political power of slave 

states, leading to the abolishment of slavery even there.



WARTIME MOVES

• 1861: slavery abolished in the District of Columbia.
• 1862: Militia Act.
• 1863: Emancipation Proclamation



POST-WAR  
AMENDMENTS



13TH AMENDMENT (1865)

• “[1] Neither slavery nor involuntary servitude, except as a punishment for 
crime whereof the party shall have been duly convicted, shall exist within 
the United States, or any place subject to their jurisdiction. [2] Congress 
shall have power to enforce this article by appropriate legislation.”



CIVIL RIGHTS ACT OF 1866

• “Citizens of every race and color, without regard to any previous condition of slavery 
or involuntary servitude…shall have the same right…to make and enforce contracts, 
to sue, be parties, and give evidence, to inherit, purchase, lease, sell, hold, and convey 
real and personal property, and to full and equal benefit of all laws and proceedings for 
the security of person and property, as is enjoyed by white citizens…any law, statute, 
ordinance, regulation or custom, to the contrary notwithstanding.”



14TH AMENDMENT (1868)

• Section 1: 
• Citizenship Clause: “All persons born or naturalized in the United States and subject to the 

jurisdiction thereof, are citizens of the United States and of the State wherein they reside.”  
• Privileges or Immunities Clause: “No State shall make or enforce any law which shall 

abridge the privileges or immunities of citizens of the United States;”
• Due Process Clause: “nor shall any State deprive any person of life, liberty, or property, 

without due process of law;” 
• Equal Protection Clause: “nor deny any person within its jurisdiction the equal protection 

of the laws.”



‘PRIVILEGES OR IMMUNITIES’?

• The rights listed in the Bill of Rights?
• The rights listed in the CRA1866?
• Natural rights?
• Something else?



14TH AMENDMENT

• Section 2: “Representatives shall be apportioned among the several States according to 
their respective numbers, counting the whole number of persons in each State, 
excluding Indians not taxed.  But when the right to vote at any election for the choice 
of electors for President and Vice President of the United States, Representatives in 
Congress, the Executive and Judicial officers of a State, or the members of the 
Legislature thereof, is denied to any of the male inhabitants of such State, being 
twenty-one years of age, and citizens of the United States, or in any way abridged, 
except for participation in rebellion, or other crime, the basis of representation therein 
shall be reduced in the proportion which the number of such male citizens shall bear 
to the whole number of male citizens twenty-one years of age in the state.”



15TH AMENDMENT (1870)

• “The right of citizens of the United States to vote shall not be denied or abridged by 
the United States or by any State on account of race, color, or previous condition of 
servitude.  The Congress shall have power to enforce this article by appropriate 
legislation.”



CIVIL RIGHTS ACTS OF 1870 & 1875

• Prohibited voter-registration discrimination “on the basis of race, color, or previous 
condition of servitude.”

• Established penalties for voter interference.
• Authorized the President to use the army/federal marshals to enforce the act.
• Prohibited discrimination in access to public accommodations and public 

transportation.
• Prohibited racial exclusion from jury service.



1865-1875 IN SUMMARY

• Significant progress made in the decade following the Civil War to:

• (i) expand access to the rights of citizenship
• (ii) expand the rights of citizens (and of non-citizen residents)
• (iii) restrict the powers of state governments to deny those rights
• (iv) expand the authority of the federal government to enforce those rights



The 14th Amendment 
in the 20th Century



Brown v. Board (1954)

❖ A number of families in KS file 
a class action suit against the 
Topeka Board of Education, 
claiming that its public school 
segregation policy is 
unconstitutional. 

❖ Lower federal court finds the 
policy constitutional (on the 
basis of Plessy precedent).

❖ Case appealed to SCOTUS.



Brown (1954)

❖ SCOTUS considers whether desegregated schooling among the 
purposes of the 14th amendment. 

❖ They find the historical record unclear either way.



Brown (1954)

No State shall make or enforce any 
law which shall deny to any person within its jurisdiction the equal 
protection of the laws.”

❖ SCOTUS’s main argument:

❖ (1) The EP clause implies that states must provide equal public 
educational opportunities.

❖ (2) Segregated public schools result in comparatively worse public 
educational opportunities for black students than white students --- as 
evidenced by a number of studies that show that segregated 
educafortion has negative psychological effects on black students.

❖ (3) Therefore, the EP clause implies that states may not segregate their 
public education.



Brown (1954)

❖ Possible concerns with this line of argument:

❖ As a practical matter, it’s not a great idea to base historically 
important court decisions on contested empirical research.

❖ The particular studies appealed to in this case were 
questionable in their methodology, and of dubious import to 
the subject of segregated education. (They were also called 
into question by later research.)

❖ It’s implausible that the EP clause implies that states must 
provide equal public educational opportunities. Educational 
provisions are not a form of protection.



Brown (1954)

❖ Perhaps the court could have reached the very same verdict by way of a different 
line of reasoning --- by appealing to the POI clause:

❖ (1) The POI clause implies that a state must provide all of its citizens with the 
very same civil rights, unless a difference in rights serves a legitimate public 
purpose.

❖ (2) By the mid-20th century, access to public education is clearly a civil right.

❖ (3) Therefore, the POI clause implies that a state must provide all of its citizens 
with the very same access to public education.

❖ (4) A segregated public education system in a state does not provide all the 
citizens of that state with the very same access to public education.

❖ (5) Therefore, the POI clause implies that states may not segregate their public 
education.



Brown (1954)

❖ Possible concern for this alternative line of argument: how could the POI clause 
forbid segregated education when many of the ratifiers of the 14th amendment 
neither intended the amendment to forbid segregated education nor expected the 
amendment to forbid segregated education?

❖ Two possible replies:

❖ (i) If the authors/ratifiers intend that the legal effect of a law is that states 
must X, and this implies that states must Y, then the law has the effect of 
requiring states to Y --- even if the authors do not intend that states must Y, or 
realize that X implies Y.

❖ (ii) Intentions aren’t the determinants of legal content. Asserted contents are. It 
is possible for a law to assert that states must Y even if very few of the 
ratifiers of that law intend or expect that the law requires states to Y. (In this 
case, the asserted content of ‘privileges or immunities’ = any rights that arise 
from common or positive state law governing the public interaction of 
citizens. It doesn’t matter what the ratifiers of the 14th amendment believed 
or intended w.r.t. public education. All that matters is that rights to public 
education emerge from common or positive state law by the mid-20th 
century.)



Lee Optical (1955)

❖ OK law bars anyone other 
than a licensed optometrist 
or ophthalmologist from
fitting eyeglasses without a 
written prescription from a 
licensed ophthalmologist or 
optometrist.

❖ Lee Optical sues, claiming 
the law unconstitutional.



Lee Optical (1955)

❖ Lower court rules the law unconstitutional:

❖ (1) The court should declare a state law unconstitutional on 14th 
amendment grounds when the law does not bear any reasonable 
relation to a legitimate public purpose, or when the law imposes 
arbitrary burdens on some but not others.

❖ (2) The OK law does not bear any reasonable relation to the only 
plausible purpose of the law (eye health/better vision), as it is 
beyond doubt that non-licensed employees can perform fittings 
without any compromise to the eye health/vision of customers.

❖ (3) So we declare the law unconstitutional.



Lee Optical (1955)

❖ SCOTUS overturns the lower court’s decision.

❖ SCOTUS does not dispute (2), but it does dispute (1). SCOTUS’s reasoning:

❖ (i) To overturn a law concerning economics/business on 14th amendment 
grounds, it’s not enough that the court find that the law does not actually
bear a reasonable relation to a legitimate public purpose. The court must 
find that the legislature could not have reasonably believed that the law bore 
a reasonable relation to a legitimate public purpose.

❖ (ii) It was reasonable for the OK legislature to believe that their law 
might serve a legitimate public purpose (even if it actually does not).

❖ (iii) So the court cannot overturn the OK law.



Griswold v. Connecticut (1965)

❖ 1873 CT law prohibits 
using "any drug, 
medicinal article or 
instrument for the 
purpose of preventing 
conception”.



Griswold (1965)

❖ “We do not sit as a super-legislature to 
determine the wisdom, need, and propriety of 
laws that touch economic problems, business 
affairs, or social conditions. This law, however, 
operates directly on an intimate relation of 
husband and wife and their physician's role in 
one aspect of that relation.” - Court Opinion in 
Griswold



Griswold (1965)

❖ The court’s argument:

❖ (1) There is a constitutional right to privacy.

❖ (2) The CT law violates the constitutional right 
to privacy.

❖ (3) So the CT law is unconstitutional.



Griswold (1965)

❖ Whence the constitutional right to privacy?

❖ The 1st amendment guarantees a right to hold and express one’s own political 
opinions, and to enter into the political associations of one’s choosing — a 
right to political privacy.

❖ The 4th amendment guarantees a right to be free from the unreasonable search 
and seizure of one’s body and property — a right to physical property.

❖ The 5th amendment guarantees a right against being compelled to self-
incriminate — a right to the privacy of the contents of one’s mind.

❖ A more general right to privacy is implied by these three amendments — a 
presumptive right against government intrusion into the most intimate aspects 
of a person’s life. (Probably should have been called a right to liberty in one’s 
private life.)



Griswold (1965)

❖ Biggest concern: not clear how to infer the general right to privacy from the 
specific sorts of privacy rights specified in amendments 1/3/4.

❖ Implied rights are familiar:

❖ Courts often recognize rights to things that are prerequisites to the enjoyment 
of one’s explicit constitutional rights. (For example, the government would 
violate one’s 1st amendment rights to freedom of speech by preventing the 
possibility of any audience.)

❖ Courts often recognize rights that, though not explicitly named in the text, 
clearly belong to the stated purpose of the law. (For example, the government 
would violate one’s 3rd amendment rights by forcing you to house federal 
marshals.)

❖ But a general right to privacy can’t be derived in either of the two above ways.



Griswold (1965)

❖ Possible replies:

❖ Perhaps Dworkin’s theory of legal content is 
correct: constitutional law includes those rights 
that best unify and justify the explicitly-named 
constitutional rights.

❖ Perhaps we can instead derive a general right to 
privacy from the 9th amendment.

❖ Perhaps we can instead derive a general right to 
privacy from the 14th amendment.



Roe v Wade (1973)

❖ TX law prohibiting 
abortions, except 
when the mother’s 
life in danger.

❖ SCOTUS strikes 
down this (and 
many other) laws 
restricting abortion. 



Roe (1973)

❖ SCOTUS’s reasoning:

❖ (1) There is a recognized, constitutional right to privacy (recognized in 
Griswold).

❖ (2) This right is fundamental. It cannot be restricted unless the restriction 
serves a compelling state interest.

❖ (3) This fundamental right to privacy implies a right to have an abortion.

❖ (4) The only compelling state interests that may be served by abortion 
restrictions are the health of the mother or a third-trimester fetus. 

❖ (5) Therefore, it is unconstitutional for state and federal governments to 
impose any restrictions on abortion before the third trimester, apart from 
those that serve the mother’s health.



Roe (1973)

❖ Possible concerns with this line of argument:

❖ The concerns that apply to Griswold are, of course, 
applicable here. Is there a general right to privacy? (A 
concern for premise 1.)

❖ A traditional principle of judicial review: the evaluation 
of the legitimacy of a purported “state interest” should 
depend on historically-entrenched or widely-shared 
beliefs. But very controversial in the U.S. whether there is 
a legitimate purpose to restrictions on abortion in the 
first two trimesters. (A concern for premise 4.)



Roe (1973)

❖ Does SCOTUS have a legal duty to evaluate the 
legitimacy of public purposes only on the basis of 
“public morality”?

❖ No clear answer to be found in the Constitution 
itself.

❖ From a Hartian perspective, we can look for an 
answer only to historical practices and 
attitudes of acceptance. What are our legal 
traditions w.r.t. this aspect of judicial review?


